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JOINT STATEMENT OF THE SAAMI COUNCIL AND THE INUIT CIRCUMPOLAR CONFERENCE
Item: 5 (a) “Standard setting: Legal commentary on free, prior and informed consent”

Thank you Mr. Chairperson,

First of all, the Inuit Circumpolar Conference and the Saami Council would like to congratulate Ms. Motoc and the Tebtebba Foundation for preparing an excellent Working Paper, which we believe constitutes a very sound starting point for the discussions on this agenda item.

  Our organizations have been very concerned with institutions such as the World Bank Group trying to dilute the concept of free, prior and informed consent in recent processes such as the Extractive Industry Review and the review of the Indigenous Peoples Policy, e.g. wanting to transform the right of free, prior and informed consent to free, prior and informed consultations.  The World Bank Group and others often motivates such lowering of the standard on the right to free, prior and informed consent with suggestions that the concept of PIC is unclear.  We agree that there is a need to further examine what is more exactly the content of the right of free, prior and informed consent, as also elaborated upon by Ms. Motoc and the Tebtebba Foundation in their Working Paper.  

However, the Inuit Circumpolar Conference and the Saami Council think that the authors in a very good way have essentially captured the meaning of PIC in paragraph, 13 in the Working Paper, stating that substantially, PIC recognizes indigenous peoples right to require that third parties entering into indigenous land do so only after having established respectful relationships with those peoples based on their free will and that procedurally, PIC requires the establishment of processes that support the real possibility for indigenous peoples to decide their development path.  We believe that a more concrete definition of PIC can be arrived on if starting from this basic meaning, and there is no need to rewrite or otherwise dilute the right of free, prior and informed consent.  Moreover, as the authors have clearly proven in their Working Paper, the right to free, prior and informed consent is truly a right, and any attempt to deviate from such standards constitutes a violation of international, and, as additionally shown, often also of domestic law. 


Mr. Chairperson,


We concur with the comments made in paragraph 21 of the Working Paper, stressing the relevance of indigenous customary law with regard to consent.  It is imperative that any third party seeking consensus from an indigenous people, do so only from the body etc. authorized to give consent under the relevant customary legal system of that people.  We believe that a thorough understanding of the relevance of customary law is important not only for the safe-guarding of indigenous rights.  Such an understanding can also mitigate fears sometimes raised that a right to free, prior and informed consent implies a right for any indigenous person to stop every development project etc.


In conclusion Mr. Chairperson, 


The Inuit Circumpolar Conference and the Saami Council supports the recommendations made in paragraphs 30 and 32 of the Working Paper; that the Working Group elaborates upon a legal commentary on free, prior and informed consent, which contains a comprehensive overview of the topic in international human rights law, jurisprudence, national legislation and practices and that the Working Group harmonize efforts to interpret and promote the implementation of free, prior and informed consent in close cooperation with the Permanent Forum and Special Rapporteur. 

Thank you Mr. Chairperson.
