
Sak 47/08 Mineral act - The Samediggi Decision 28.11.08
With reference to the Norwegian Ministry of Trade and Industry's letter of 14 October 2008 containing the draft Mineral Act with a view to the segments that have been the subject of consultations.

The Sami Parliament is in favour of legislation that allows the exploitation of mineral resources in traditional Sami territories. The Sami Parliament is in favour of legislation that ensures predictability for all parties and allows co-existence between traditional and new industries. The Sami Parliament has determined that the draft bill, as it currently stands, does not provide grounds for cooperation on mineral-based economic development in traditional Sami territories.

The Sami Parliament refers to White Paper No. 28 (2007-2008) ’Sami Policy’, which states that: "The State is required to respect explicitly stated wishes from indigenous peoples insofar as special measures are concerned when they can affect the individual's or indigenous peoples' institutions, property, culture, work and environment. In the Sami context, this means that initiatives which affect said areas cannot automatically be implemented in the event they conflict with explicitly stated Sami wishes and priorities”. The Sami Parliament has determined that the Ministry of Trade and Industry did not take this as its point of departure as the draft of the Mineral Act now stands.

The Sami Parliament is favourable to comprehensive new general legislation on the management and use of mineral resources. However, if the Act is to pave the way for socially responsible exploitation of mineral resources, it is imperative that it also offers general protection for Sami rights and interests. The Sami Parliament has ascertained that the draft act, as it now stands, does not take Sami interests into account in a fully comprehensive manner.
In this context, the Sami Parliament regrets that it has been deprived of the opportunity to undertake a more thorough evaluation of the draft act in its entirety, since the material received has referred exclusively to the sections of the Act that the Ministry has identified as affecting Sami interests.

In the opinion of the Sami Parliament, cf. the minutes from the administrative consultative meeting on 31 January 2007, the Sami Parliament must have access to the draft act in its entirety, as well as to the Ministry’s comments to the individual provisions of the draft. Without access to this material, the Sami Parliament will not have a complete basis for its deliberations. 

The Sami Parliament requests that the Government reopens the consultations and seeks reconciled solutions in consultation with the Sami Parliament. Further, the Sami Parliament requests access to the preparatory work in order to make a more comprehensive assessment of the draft act.

The Sami Parliament has ascertained that the draft bill does not fulfil the State's commitments under international law in respect of the Sami. The Act sets the stage for discrimination of Sami rights inside and outside Finnmark County when it comes to hearing and attaching importance to Sami considerations and the Samis' right to participate in the benefits of exploitation, if any. Nor does the Act guarantee the Samis' right to consultations on decisions regarding measures such as exploration rights, experimental operation and the right to extract minerals to which the State claims ownership.

The Samis' right to protection against encroachments that can make it impossible or considerably more difficult to sustain and develop Sami culture, livelihoods and community life is not incorporated into the Act by virtue of weighting provisions to protect Sami interests in the traditional Sami areas outside Finnmark County. Nor does the draft bill attend to the obligations incumbent upon the State to ensure such protection under the UN's Covenant of 1966 on Civilian and Political Rights (ICCPR) Article 27, cf. Article 1. The Act sets the stage decisions to be taken regarding the areas outside Finnmark County with a view to exploration rights, experimental operation and extraction rights for minerals for which the State asserts the right of ownership that run counter not only to ICCPR, but also to domestic law, since ICCPR is incorporated into Norwegian law with precedence in the case of disputes, cf. §§ 2 and 3 of the Human Rights Act.

The Samis' rights to consultations with the authorities on measures that can directly affect the Sami are not guaranteed not in the Act, not even in Finnmark County. Thus the Act does not satisfy the obligations ensuing from ILO Convention No. 169 (ILO 169), Articles 6, 7 and 15, the UN Covenant on Civil and Political Rights of 1966, Article 27, cf. Article 1 or the United Nations Declaration on the Rights of Indigenous Peoples, Articles 19 and 32.

The Sami people's right to participate in the benefits, and fair compensation in connection with the production of any mineral resources to which the State claims the right of ownership is not guaranteed by the Act, not even in Finnmark County. The Act does not ensure obligations ensuing from ILO, 169 Article 15 no. 2. The obligation applies to ”the people concerned”, which is not limited only those with rights of ownership and possessions over lands the Sami’s traditionally has occupied, but also encompasses the right of lands which is used, but not exclusively occupied by the Sami people. 

There have been consultations between the Ministry of Trade and Industry and the Sami Parliament on the draft Mineral Act, in accordance with procedures for consultations between central government authorities and the Sami Parliament, as established by Royal Decree of 1 July 2005. The consultations have been difficult for the Sami Parliament since the Ministry has not given any political and technical grounds for why the Sami Parliament's deliberations and suggestions could not be accommodated. It has also been difficult to see that the consultations have taken place in good faith and for the purpose of reaching agreement after the Norwegian government in March 2008 publicly, and before consulting the Sami Parliament, expressed that it had a clear view of how Sami rights and interests should be dealt with in the Act.

The Sami Parliament wishes to underline that the work on the Mineral Act has been in progress for more than two decades, and that the relationship to Sami rights and interests has been studied and proposals for solutions put forward in both Norwegian Public Report (NOU) 1996:11 ’Draft Mineral Act’ and in Norwegian Public Report (NOU) 1997:4 ’The Natural Basis for Sami Culture’. Odelsting Proposition No. 35 (1998-99) the ’Mineral Act’, which was withdrawn by Odelsting Proposition No. 1 (1999-2000), put forward a bill that included draft provisions that sought to show consideration for Sami culture throughout the entire traditional Sami area. Further, the ministry has had ample time and opportunity to coordinate the hearing of Norwegian Public Report (NOU) 2007:13 ’The new Sami right’ with the legislative work as it appears in the Ministry of Justice's consultative document for this report. Given the time it has taken to draft a new Mineral Act, it does not seem very likely that it has not been possible to protect the rights and interests of the Sami throughout the traditional Sami area in the bill for a new Mineral Act.

Against this background, the Sami Parliament does not give its informed consent to the Mineral Act as it now stands. This means that the Sami Parliament cannot endorse the activities the bill seeks to regulate.





